
 

 

Associazione Studi e Ricerche 

Interdisciplinari sul Lavoro 

 

 

 

Working Paper n° 45/2019 

 
 

 

 SMART WORKING AS A FORM OF REGULATING NEW LABOUR 

RELATIONSHIPS: THE EFFECTS OF TECHNICAL PROGRESS 

 

                                         Dario Calderara 

 

 

 

 

Anno 2019 

 

 

 

 

 

 

 

ISSN 2280 – 6229 -Working Papers - on line 

1 

ASTRIL (Associazione Studi e Ricerche Interdisciplinari sul Lavoro) 

 



 

 

I Working Papers di ASTRIL svolgono la funzione di divulgare 

tempestivamente, in forma definitiva o provvisoria, i risultati di 

ricerche scientifiche originali. La loro pubblicazione è soggetta 

all'approvazione del Comitato Scientifico. 

 

 

esemplare fuori commercio 

ai sensi della legge 14 aprile 2004 n.106 

 

 

Per ciascuna pubblicazione vengono soddisfatti gli obblighi previsti 

dall'art. l del D.L.L. 31.8.1945, n. 660 e successive modifiche. 

 

 

 

 

 

 

 

Comitato Scientifico 

 

Sebastiano Fadda 

Franco Liso 

Arturo Maresca 

Paolo Piacentini 

 

 

 

 

 

REDAZIONE: 

 

ASTRIL 

Università degli Studi Roma Tre 

Via Silvio D'Amico, 77 - 00145 Roma 

Tel. 0039-06-57335751; 06-57335723 

E-mail: astril@uniroma3.it 

http://host.uniroma3.it/associazioni/astril 

 

 

 



 1

SMART WORKING AS A FORM OF REGULATING NEW LABOUR 

RELATIONSHIPS: THE EFFECTS OF TECHNICAL PROGRESS. 

 

Dario Calderara
1
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1.  Regulatory landscape. 
 

The legal process to regulate smart work began with the bill dated 29th January 2014, no. 2014 

being presented to the Chamber of Deputies by Deputy Mosca, under the name “Disposition for the 

foster of flexible and simplified forms of telework”. The contents of the legislation currently in place 

on smart work
2
, detailed in art. 18 ss. of bill no. 81, 22th May 2017, haven’t changed much 

compared to the initial bill. 

References to the Mosca law by the afore-mentioned bill are frequent
3
, but these are not the only 

projects presented. The second phase of this legal process is represented by the bill of 3rd February 

2016, no. 2229, undersigned by Senator Sacconi. This had an impact on the new legislation, 

although to a lesser extent, with regards to the legislation on disconnection and on the adaptation of 

workers to the working modes and skills required for smart working.  

The use of smart working in the business world is by now widespread
4
. This has been an incentive 

for the proposal of the bill dated 8th February 2016, no. 2233, which incorporated the previous 

                                                
1
 PhD – Sapienza University - Rome 

2
 G. Santoro-Passarelli, Il lavoro autonomo non imprenditoriale, il lavoro smart e il telelavoro, in RIDL, 2017, I, 

p. 369. 
3
 They are found mainly within the applicative field: In fact, both d.d.l. are addressed to all the subordinate workers 

who perform compatible tasks, even if, the Government D.d.l. extends its effectiveness to the public sector workers as 

much as it is compatible. The references are also explicit about motivations for the work-life balance and productivity. 

They are also explicit about the objectives, with regards to the usability space by means of the provision of subordinate 

work that allow a partial space-time flexibility of subordinate work through economic and regulatory incentives; about 

the forms of the agreement, which must be voluntary, written and fixed-term or indeterminate; about the regulatory 

treatment, on equal treatment and regulatory incentives, in order to increase productivity.  
4 While pending the implementation of the rules on smart working by CCNL, it is important to underline that smart 

labour is already present in some of them and especially in company bargaining. The collective agreements that govern 
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attempt no. 2229, preceding it by a few days, and it was finally approved, with amendments, and 

named no. 2233-B, through a second reading at the Senate on date 10th May 2017.  

The conclusion of this legislative process, which lead to the introduction and the regulation of smart 

working, was reached with the approval on 22 May 2017 of bill no. 81. 

In view of the Jobs Act, such legal action has the objective of providing an answer to those 

segments of the work market which are typical of new working forms.  

In fact, even though paid employment has evolved to respond to technological changes, smart 

working represents a valuable example of labour law can adapt to new organizational parameters by 

implementing new tools for the regulation of the new modes of labour services.  

At the same time as the law on smart working was being approved in Italy, the rest of Europe, 

above all France, started feeling the need to rethink the forms of telework through new digital 

technology forms. To this end France actuated art. 57 of the Loi Travail reform of the job market, 

with all parties reaching an agreement on the 23rd May 2017 to reform the legal matter. The major 

difference that can be noticed among the European countries to intervene on the matter is the fact 

that some, like Italy, felt the need to create a new form of work, whilst others, such as France, 

preferred to modernize the existing legislation and to incorporate the new realities within existing 

frameworks such as telework.  

 

2. Legal framework 

 

Smart working is introduced in Chapter II of law no. 81/2017 and in art. 18, comma 1, which 

defines it as a mode of performance of employed work
5
 excluding the creation of a new and 

autonomous contractual typology. It is possible to deduce from the written law that smart working 

is comprised within the sphere of subordinate work
6
 and that it doesn’t represents a sub-form of 

subordination
7
, so as not to impact on the characteristic features of the latter

8
.  

                                                                                                                                                            
smart labour include: the agreement of 4 April 2017 Enel, the C.A. Cariparma of 9 March 2017. It also includes the 

Piemonte S.p.A. January 20, 2017, the agreement of 5 May 2017 of the State Railways (subsequently extended and 

regulated by the latest organizational communication of 24 April 2018). In addition, the CCNL of 5 February 2016 for 

the employees of food industry operators, the CCNL 15 of March 2016 for the employees of cooperatives, consortiums 

and consortium companies, cleaning services and integrated / multi-service services. In addition, the CCNL of 23 

March 2016 for employees of cooperative companies that process agricultural products and food products. Finally, the 

CCNL of January 25, 2017 for the employees of the industry of research, extraction, refining, cogeneration, processing 

or distribution of petroleum products (excluding research, extraction, etc. of asphaltic and bituminous rocks) and for the 

employees of the ENI energy sector.  
5 G. Santoro-Passarelli, Lavoro eterorganizzato, coordinato, smart e il telelavoro: un puzzle non facile da comporre in 

un’impresa in trasformazione, in WP C.S.D.L.E. “Massimo D’Antona”.IT, 2017, no. 327, p. 8; A. Maresca, Smart 

working, subordinazione soft, in www.ilsole24ore.com, 26 luglio 2017, p.  1; M. Peruzzi, Sicurezza e agilità: quale 

tutela per lo smart worker?, in DSL, 2017, no. 1, p. 2.  
6 As affirmed by G. Santoro-Passarelli, Lavoro subordinato (voce), in Enc. Giur. Treccani on line, 2015, “However it 

must be stressed that the identification of the typical content of subordination does not always eliminate the difficulties 
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In order to clarify, the lawmaker should intervene directly on the notion of subordination
9
 rather 

than continuing to intervene on specific aspects, as it was done before through art. 2, comma 1, of 

bill no. 81/2015 on one-way partnerships organised by the employer
10

 and now through the 

interpretation of coordination in art. 409 c.p.c., as well as the definition of smart working contained 

within the bill here examined. 

At the same time as the legal definition, comma 1 also identifies the objective of the legislative 

measure with regards to the increase in competitiveness and to improve the work-life balance of 

employees.  

Such scope finds its application within all subordinate employment contracts and the modes of 

execution must be agreed through a deal between the parties.  

This first characteristic excludes the possibility that the employer can unilaterally impose such form 

of employment on its employees and that a group agreement must be reached in order to impose it 

at the level of the whole organisation
11

.  

The organisational form chosen can be articulated “also”, hence not necessarily, “through phases, 

cycles and targets without any precise limitations in terms of work hours and place. Technological 

tools can be used for the fulfilment of the working activity”
12

.   

As far as the modes of work are concerned, the legal framework has some resemblance to 

freelancing/self-employment, such as the possibility to organise work in phases, cycles and targets, 

which can be assessed based on the result obtained, even though the bill specifically states that it 

comes within the realm of employed work.  

The second section of comma 1, of art. 18, contains an explanation of how the work has to be 

performed, partly within the company’s offices and partly outside without the need for a fixed 

location. This definition implies that the work has to be performed alternatively between the 

                                                                                                                                                            
that the jurisprudence has encountered and meets in ascertaining the subordinate nature of the relationship when the 

specific case is placed in the area of subordinate employment boundaries ". 
7
 See G. Santoro-Passarelli, op. cit., p. 12; A. Donini, Nuova flessibilità spazio-temporale e tecnologie: l’idea del lavoro 

smart, P. Tullini (a cura di), Web e lavoro. Profili evolutivi e di tutela, Torino, 2017, p. 88; oppure A. Perulli, Il Jobs 

Act del lavoro autonomo e smart: come cambiano i concetti di subordinazione e autonomia nel diritto del lavoro, in G. 

Zilio Grandi, M. Biasi (a cura di), Commentario breve allo statuto del lavoro autonomo e del lavoro smart, 2018, 

Cedam, p. 58. 
8
 A scenery is possible, in which the smart worker is less subordinated, in the classic sense of the term, compared to a 

normal lender. This because when we speak of subordination it is normally meant a straight-direct and hetero-organized 

work. In this sense, the hetero-direction means the power that the employer exercises for the specification of the object 

of the service and the afore-mentioned modalities of performance, while the hetero-organization falls within the sphere 

of power of directive. Nonetheless, this is not something that pertains to the punctual qualification of what and how to 

execute the performance, but it regards how the performance develops in the terms of time and space (and therefore also 

addresses the profile of the integration of work performance within the company's activity).  
9
 G. Santoro-Passarelli, Sulle categorie del diritto del lavoro “riformate”, in DRI, 2016, no. 1, p. 14.  

10
 G. Santoro-Passarelli, Lavoro eterodiretto, eteroorganizzato, coordinato ex art. 409, no. 3, c.p.c., in RGL, 2016, no. 

1, p. 95.  
11 G. Santoro-Passarelli, op. cit., p. 10. 
12

 L. no. 81/2017, art. 18, c. 1. 
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company’s premises and external premises. This implies that work that is performed entirely either 

outside or within the company’s premises
13

 can’t be classified as smart working.  

In its final section, the first comma of art. 18 outlines that the work has to be performed within the 

limits of the maximum duration of work
14

 both in terms of daily and weekly work, and to respect 

any limit set both by law and by group agreement. One of the central objectives of the law here 

discussed is that of having an effect on working hours, so as to make the performance more flexible 

and guarantee the possibility for the worker to manage it autonomously, as far as the temporal 

location and temporal length are concerned.  

 

3. Typical elements 

 

It is fundamental to analyse in depth the text of art. 18 comma 1, which defines “…smart working 

as a modality of execution of the employed working relationship established through an agreement 

between the parties… without any specific ties in terms of time or of place…”. 

It is worthwhile to evaluate if the word “or” in the paragraph above indicates the exclusivity of the 

two or if both have to be satisfied at the same time (“and”). The question then arises as to whether 

within a smart working agreement either party can be freed from the temporal but not location 

constraint, or vice versa.   

It is the writer’s opinion that, in order to adhere to the norm’s language, it is necessary to interpret 

the “or” as an alternative of the two possibilities. For instance, a smart working agreement could be 

configured with the employee, in agreement with the employer, being freed from the temporal 

bond
15

, but not by that of the workplace. A completely different outcome would be obtained if the 

conjunction was read as a “and”, hence as an element of interdependence: the smart working 

agreement would hence be subordinated to the absence of both a local and temporal tie. The author 

believes this second solution is less sustainable because of the greater complexity for it to be 

attained, considering the difficulty which the employer would find him/herself in should he/she be 

willing to subscribe a smart working agreement within which no temporal nor location ties are 

present. This, in fact, which significantly alter the contractual relationship between the parties, 

given that such an agreement would weaken the role of the employer, leaving much wider freedom 

to the employer.  

                                                
13

 V. Pinto, La flessibilità funzionale e i poteri del datore di lavoro. Prime considerazioni sui decreti attuativi del Jobs 

Act e sul lavoro smart, in RGL, 2016, no. 2, p. 366. 
14

 See S. Bellomo, Orario di lavoro e riposi, in G. Amoroso - V. Di Cerbo - A. Maresca (a cura di), Il diritto del lavoro, 

Giuffrè, 2004, pp. 615 ss. 
15

 Infra §3.1 e 3.2. 
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The principal matter is to understand what the lack of “precise temporal or/and location ties”
16

 

entails. 

In order to clarify the dynamics of the matter it is sufficient to verify the fact that the law permits 

private
17

, collective or individual autonomy to remove the worker from the power of the employer 

as much as from the location and time of work
18

.  

Declaring that the worker is freed from the powers of the employer means that the tie through 

which a normal employee
19

 is linked to an employer is no longer specified in a smart working 

agreement since it is not explicitly defined.  

Consequently, since the employer’s powers are not exercised within the smart working agreement, 

the area of private autonomy, which is concerned with a definition of time and space, is expanded.  

It hence becomes necessary to specify in more detail the concepts so far examined.  

 

3.1 Workplace 

Starting from the workplace, a further distinction must be made, separating the company’s 

headquarters from the place where the service is rendered.  

The workplace remains the same as in the original contract. In fact, the absence of precise ties does 

not regard the latter, but the place where the service is performed. The smart worker can, 

furthermore, equally to a standard employee, be subjected to the ordinary changes of workplace 

provided by art. 2103 c.c., with particular reference to movement and telework. 

The worker is allowed to identify him/herself the place where to perform the service and the effect 

of such provision is further explained within the same comma “…without the [obligation of] a fixed 

workstation…”
20

. 

 

3.2 Flexible work hours 

Moving to the analysis of the work time
21

, it is fundamental to interpret in the right manner what 

“no temporal ties”
22

 means, to say that such a deliberation regards both the quantity of the 

performance, both the location of the latter within a precise temporal timeframe, or only one of the 

two aspects. 

                                                
16 Cursive mine. 
17

 G. Santoro-Passarelli, Autonomia privata individuale e collettiva e norma inderogabile, in RIDL, 2015, no. 1, pp. 61-

62. 
18

 contra V. Pinto, op. cit., pp. 367-368. 
19 Relating to the place and time related to work performance. 
20

 It could be understood, for example, as the possibility of freeing the smart worker from the office. The italics are 

mine. 
21

 M. Manicastri, Lavoro smart: come cambia, in DPL, 2017, no. 2, pp. 88-91. 
22 D. Mezzacapo, Il lavoro smart ex legge no. 81/2017: note minime e problemi aperti, in M. Verzaro (a cura di), Il 

lavoro smart nella disciplina legale collettiva ed individuale, Jovene, 2018, pp. 159-160. 
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The first solution would be to free both the choice of the quantity of the performance, both how it is 

spread in terms of time length. Such an interpretation meets the only limit “of a maximum duration 

of the daily and weekly work times, which derive from the law and from group agreements”, which 

is to say seventy-seven weekly hours and forty-eight hours calculated as an average in a timeframe 

of four, six and twelve months
23

.  

According to this hypothesis the worker may work with a maximum extension of his services and, 

consequently, once the latter is defined in the smart working agreement, as by art. 19 comma 1, the 

away times will be identified. 

According to this first reconstruction, the worker won’t be subjected to the normal weekly working 

hours limit
24

 of 40 hours, with the consequential arising of several problems. 

The quantity of the performance which the employee owes has a maximum which is delimited by 

art. 18, but it doesn’t appear to have a minimum, with the consequence that it would be necessary to 

understand how much of the performance is owed ex ante and to include it in the pay plan
25

. The 

freedom from temporal ties allows the worker to determine, in the smart working agreement, in 

agreement with the employer, the quantity of the performance that is owed and how such 

performance is spread temporally. Trying to answer one of the doubts arising during the reasoning, 

the quantity of the performance owed should be established by either the private or collective 

autonomy in the smart working agreement. This outcome would lead to a behaviour which is 

contrary to the law’s principles, since upon drafting a smart working agreement the employer could 

give him/herself the power to take back control over the temporal or spatial location of the service, 

being the strong party in the agreement.  

According to the author, in order to be the most faithful to such first solution, it would be 

worthwhile to interpret the absence of temporal ties as a limitation of the employer’s powers. 

Freedom from such ties, in fact, does not determine a transfer of powers to the worker, but simply 

identifies a rule which is determined by the individual or group autonomy. The elimination of the 

ties must hence concern both the moment of drafting the smart working agreement and the signing 

of the latter. 

                                                
23 As foreseen by art. 4, d. lgs. no. 66/2003. 
24

 Art. 17, c. 5, of the d. lgs. no. 66/2003 already allows, in different specific hypotheses, the possibility of making the 

normal working hours more flexible within the company if the duration of the activity "is not measured or 

predetermined or can be determined by the workers themselves", allowing to derogate more than the art. 18 of the l. no. 

81/2017 allows to the normal working hours. See S. Cairoli, La definizione del lavoro smart nella legge e nei contratti 

collettivi: sovrapposizioni e possibili distinzioni, in M. Verzaro (a cura di), Il lavoro smart nella disciplina legale 

collettiva ed individuale, Jovene, 2018, pp. 14-15. 
25

 In fact, retribution should be linked to the working period and not to the result, otherwise it would become a 

piecework. Furthermore, by eliminating the normal correlation between normal working hours and smart performance, 

the possibility of carrying out overtime work is also eliminated. 
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If we agree with this view, the normal working hours would not be in operation both when the work 

is performed in the company’s premises and when it is performed outside
26

. 

The second possible solution entails freedom from the location of the smart working performance 

within a fixed timeframe, but not from the quantity of the latter
27

. According to this view the 

employee can hence autonomously choose in which moments of the day to work, alternating pauses 

to work periods. He/she would still be obliged though to complete the agreed set of total hours. This 

option would remain bound by the limit of the normal working hours limit of forty hours, including 

the possibility to perform extra hours. 

Following this view, the only doubt concerns the second part of art. 18 comma 1, in which it is 

specified that the performance must be completed “within the maximum daily and weekly working 

hours limits deriving from law and from any group agreement in place”. 

The reason for such clarification concerns the new mutable distribution of the smart performance 

within a defined temporal timeframe, which ends to transform the normal working hours into a 

multi-period schedule
28

. 

I will probably be the courts of law’s job to determine the level of flexibility
29

 in the management 

of the working hours in order to establish if the employee has concretely or not the faculty to 

manage autonomously his own working hours. We can however safely assume that the law in place 

allows employees to be freed from spatial-temporal elements. 

 

4. Regulating smart working in the P.A.  

 

Over the past few years, public administration has been the subject of a reform project, the start of 

which coincided with the approval of bill no. 122/2015 (also known as the Madia Bill).   One of the 

objectives of this reform concerns the adoption of new labour reforms that will promote the 

reconciliation of life times and working times for public servants. 

                                                
26

 Naturally, it also depends on what the smart labour agreement foresees for the duration of the service. If, for instance, 

we find ourselves in a fixed-term agreement where the smart labour agreement provides two days for the performance 

of the service in a completely “smart” pre-set week, the rest of the service is accomplished according to the ordinary 

course. On the other hand, concerning an indefinite permanent period of working time, no distinction can be made 

concerning the service, as the latter would not be subject to normal working hours. 
27

 The amount of work must not be confused with the maximum duration, given the fact that the latter is established by 

law and collective agreements, whereas the amount of work due, in this case is deducted from the individual contract 

according to the level of framing. 
28

 The adoption of the average multi-weekly average time system would be carried out without the need to sign a 

collective agreement. Cfr. M. Dell’Olio, Orario giornaliero, settimanale, multiperiodale, in ADL, 1998, no. 2, pp. 374-

380; S. Bellomo, op. cit., pp. 615 ss.; A. Topo, Commento all’art. 6, C. Cester, M. G. Mattarolo, M. Tremolada (a cura 

di), La nuova disciplina dell’orario di lavoro. Commentario al d. lgs. 8 aprile 2003, no. 66, 2003, Giuffrè, pp. 233-235. 
29

 G. Santoro-Passarelli, Competitività e flessibilità del rapporto di lavoro, in RIDL, 2009, no. 1, p. 206. 



 8

 As a matter of fact, article 14 of the above law promotes teleworking and other “new spatial-

temporal modes of carrying out work”.  

This periphrasis undoubtedly refers to the so-called smart working, hence it could be argued that the 

law no. 124/2015 predates and introduces the recent law no. 81/2017. The discipline of smart 

working provided for by law no. 81/2017 applies to both public administration
30

 and the private 

sector: while it complies with the indications present in articles 14 and 3 of law no. 124/2015, 

articles 18 and 3 of law no. 81/2017 the Presidency of the Council of Ministers has issued directive 

no. 3/2017 in order to actuate the subsections 1 and 2 of article 14 of law no. 124/2015 as well as to 

introduce some guidelines regarding smart working
31

. It is worth clarifying that law no. 81/2017 

does not cater for a direct application to the public administration of the arrangements regarding 

smart working.  In fact, articles 18 and 3 specify that the discipline of smart working should be 

applied as long as it is compatible (examination of compatibility)
32

, to labour relations that the 

public administration
33

 depends on, in accordance with the directives also issued under article 14 of 

the law no. 124/2015, with the exception of the application of the diverse arrangements that are 

specifically adopted for these relationships, thereby affecting the legal subject of spatial-temporal 

flexibility
34

, which is already being modified for those employed in the public administration. 

 

4.1. The role and content of the directive no. 3/2017, following the law no. 

81/2017  

 

In reference to the definition of art. 18, c. 1, law no. 81/2017, the directive no. 3/2017, defines smart 

working
35

 as a way to carry out the employment relationship, established through the agreement between the 

parties, without precise constraints of time or place of work. 

                                                
30

 Besides the explication from the law in force, art. 18 c. 3, this factor was already clear thanks to the discipline of 

smart working carried out by the head II of the DDL AS 2233-B.  Likewise, it was foreseen that the discipline of smart 

labour had also applied "the employment relationships employed by the public administrations referred to in Article 1, 

paragraph 2, of Legislative Decree of the 30 March 2001, no. 165. Consequent modifications, according to the 

directives issued, also pursuant to Article 14 of the Law of 7 August 2015, no. 124, and without prejudice to the 

application of the various provisions specifically adopted for such relations ".  
31

 V. Talamo, Diversamente agile? Lo Smart Work nelle pubbliche amministrazioni, in A. Perulli, L. Fiorillo (a cura di), 

Il Jobs Act del lavoro autonomo e del lavoro agile, 2018, Giappichelli, pp. 260 – 264. 
32

 A. Sartori, Il lavoro agile nella pubblica amministrazione, in G. Zilio Grandi, M. Biasi (a cura di), Commentario 

breve allo statuto del lavoro autonomo e del lavoro agile, 2018, Cedam, p. 490; which states that the law no. 81/2017 

extends the application of the regulation of smart labour to the employment relationships of P.A., following "a triple 

filter: the provisions must be compatible with public employment relationships (compatibility screening); they must be 

applied according to the directives issued also pursuant to art. 14 of the law 8 August 2015 no. 124; the provisions 

specifically adopted for such relations are reserved". 
33

 art. 1, c. 2, of the d. lgs. March 30, 2001, no. 165. 
34

 As can be seen from the art. 14 of the law no. 124/2015 and subsequently from the heading of the directive no. 

3/2017 entitled "Organizational measures for the experimentation of new time-space modalities of performance of work 

performance". 
35

 C. Timellini, In che modo oggi il lavoro è Smart? Sulla definizione di lavoro agile, in LG, 2018, no. 3, pp. 230 – 239. 
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The main purpose of adopting smart working is the reconciliation of life and work times, as well as the 

increase of productivity in the public administration sector. 

Through work rhythms more adapted to the needs of the worker, it is possible that this precise policy could 

have a significant impact on public employees, to improve satisfaction and well-being, resulting in the 

decrease of absenteeism and the increase of efficiency. 

The methods of execution expected by the directive, which are subject to written agreement between the 

parties, cater for the possibility to opt for a more flexible mode in favour of the employee, both in terms of 

the spatial36 and the hourly flexibility of the performance. 

The concept of the alternation of the place where work is performed is the basis of smart working, however 

neither the place where the worker is assigned nor his position within the administration change. 

Naturally, according to the directive specifications, every single administration will have the task of defining 

the number of days, hours, months and years of the duration of the smart working arrangement. 

The Department of Public Administration assigns a key role to managers, who, in addition to being potential 

beneficiaries of smart working, must safeguard the rights and expectations of those who use this model. As a 

consequence, they must monitor the activities carried out at a distance and verify the fulfilment of the pre-

established objectives and the effectiveness of the administrative action. 

Furthermore, the directive clearly states that smart working does not change the nature of the employment 

relationship. 

An important quantitative objective, established by directive no. 3/2017, is the percentage limit of employees 

who are allowed access to the smart working methods: in the first three years this is "at least" 10% of the 

total of employees in service. 

The directive divides the operations into four phases37 to implement art. 14 of bill no. 124/2015 in each 

individual administration. The indications contained therein are not binding but facilitate the implementation 

process. 

One of the key points of the directive represents the request towards individual administrations to adopt a 

specific internal act-regulation38, useful to define all the indispensable aspects of smart working and related 

to the influence that the latter has on working relationships. 

In the final part, the directive touches upon supervisory powers and disciplinary powers, explicitly recalling 

art. 21
39

 of bill no. 81/2017, as well as art. 4 St. lav.
40

 

                                                
36

 This is due to the fact that there will no longer be any obligation to maintain a fixed work station. 
37

 The first phase foresees the need to adopt smart working measures through the analysis of the internal context of each 

administration performed by a specific internal working group. The second phase celebrates the definition of the 

objectives and characteristics of the general project of smart labour within each administration. The third phase suggests 

that the experimentation of the smart labour modality takes place through the set-up, during a preliminary stage, of a 

pilot project involving one or more organizational units more inclined to a flexible organization. The fourth and last 

phase predicts that the administration is equipped with a monitoring system for an overall assessment of the pilot 

project, through the verification of the objectives achieved and productivity gains. 
38

 For more information on the topic, see D. Calderara, Il lavoro agile nella Pubblica Amministrazione: prime ipotesi 

applicative, in LPA, no. 2, 2018, p. 69 ss. 
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As for the disciplinary power, the provisions of art. 55 d. lgs. 165/2001, also recall what is expected for 

smart workers. This power must be exercised following the guideline dictated by the articles. 2104 and 2105 

c.c., as well as updating the disciplinary codes according to the new organizational requirements. 

Finally, a key point of the entire process of implementing smart working, is the matter of health and safety in 

the workplace. For this reason, the directive provides examples of the contents of the minimum guidelines 

that the employer must provide41. The contents of such information must be developed in such ways as to 

identify the general and specific risks of work in a smart working regime. 

In conclusion, it can be argued that the role of the directive in the current regulatory framework is uncertain, 

since, by addressing the concept of role, the reference to the framing of the directive in the system of sources 

of law is explicit. As previously clarified, given that the law refers to the aforementioned directive for the 

completion of the regulation on smart working in public administration, from a systemic point of view it 

would be inappropriate to consider the directive as a real source, given the fact that it is likely to be 

understood only in a specific sense of the legal discipline. 

 

5. The form, content and discipline of withdrawal 

 

Article 19 of bill no. 81/2017 defines the form of the smart employment agreement, its duration, modalities 

for withdrawal and, in part, its contents. 

The agreement must be stated clearly in writing as probationem "for the purposes of administrative 

regularity and proof" and may be defined for a fixed or an indefinite period. 

It is interesting to note what type of relationship exists between the smart working agreement and a standard 

employment contract. According to some collective agreements42, the smart pact does not replace the 

employment contract: it merely establishes a coexisting relationship with those provisions already previously 

foreseen43, posing itself as an accessory contract to the main employment contract44. 

It is not necessary to stipulate a collective agreement
45

 to start "smart" agreements, nevertheless today with 

the spread of smart working, especially in large companies, it is a phenomenon referred to the majority of 

workers. Thus, it would be simplistic to regulate this mode of fulfilment of the performance simply based on 

                                                                                                                                                            
39

 The doctrine is discordant about how to interpret the discipline. One part, A. Donini, op. cit., p. 87, believes that there 

is nothing to add about the discipline on remote controls; others, P. Tullini, op. cit., pp. 19-20, interpret the provision as 

a concession to the discipline to regulate the exercise of control power through an individual agreement. 
40

  Remembering of course that based on the provisions of art. 17 d. lgs. no. 165/2001 in the context of the P.A. the 

control powers belong to the managers. 
41  The information is intended for workers who work in a smart manner and the workers' representative for 

administration security. 
42

 BNL Agreement, Benetton Group, Enel, Ferrovie dello Stato, Ferrero, Intesa San Paolo, Municipality of Milan and 

Turino. 
43 See G. Santoro-Passarelli, op. cit., pp. 9-10; M. Lai, L. Ricciardi, La nuova disciplina del lavoro agile, in DPL, 2016, 

no. 11, p. 708. 
44

 F. Carinci, Prefazione, in G. Zilio Grandi, M. Biasi (a cura di), Commentario breve allo statuto del lavoro autonomo 

e del lavoro agile, 2018, Cedam, p. VI. 
45 G. Santoro-Passarelli, I corsi, i ricorsi e i discorsi sul contratto collettivo di diritto comune, in ADL, 2009, no. 4-5, p. 

970.  
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individual agreements. It would be more appropriate to use collective agreements
46

 to resort to smart 

working, as before47 the entry of law no. 81/201748. 

As far as the contents are concerned, they relate to the fulfilment of the work performance outside the 

company premises. They also contain references to the forms of exercise of the managerial power of the 

employer, to the tools used by the worker, to rest times, to technical and organizational measures necessary 

to ensure the worker's disconnection from the technological tools used in the work. 

On the one hand, this provision does not specify what may be the contents envisaged by the agreement. On 

the other hand, it gives the individual operator the task of identifying the most relevant contents to be 

inserted according to the performance rendered outside of the premises. 

Referring to the forms of exercise of managerial power, the legislator confirms the subordinate nature of the 

provision of smart working. 

With regard to work tools, it is appropriate to clarify in the smart agreement, whether the equipment used 

will be provided by the company or not and what will be the future methods of use. In relation to the 

workplaces, the law does not provide for a fixed place to perform the service outside the company premises. 

Nonetheless, this does not imply a total negligence on the part of the employer in relation to the location 

where the service will take place. It is imperative to establish in this case, at the time of the agreement, the 

methods for identifying external places, or a list of suitable places that could be suitable
49

. 

On the other hand, the contents necessary for the agreement50 must be identified by collective or individual 

private autonomy along with resting periods. The technical and organizational measures necessary
51

 to 

ensure the worker's disconnection52 from technological equipment must also be indicated. 

There are two possible readings of the right to disconnect, the first of which has to do with the working 

schedules and considers that the disconnection itself prevents the worker from exceeding the limit of the 

normal agreed timetable, without resorting to overtime. 

This first solution does not seem to be agreed upon since it is not mandatory that to perform the service the 

worker must use technological tools able to disconnect it at the end of normal working hours. Above all, it is 

not certain that there could be a connection with the normal working schedule. 

However, there is another reading that could presumably be closer to the spirit of the norm; a reading, which 

could protect a new right for the worker. The law arises to protect the worker's will not to be available to 

                                                
46 We have legislative interventions before and after the 81/2017 law that expressly provide for the intervention of 

collective agreements, for example through art. 51 of the d. lgs. no. 81/2015 or the art. 2 of the d.l. 55/2016 and art. 3 of 

the d. interministerial meeting of 12 September 2017, following the law no. 81/2017. 
47

 Nestlè agreement dated 12.10.2012, Barilla on 02.03.2015, Zurich on 23.09.2015, Snam on 26.11.2015, Euler 

Hermes 15.01.2016, Axa 12.04.2016, Eni on 06.02.2017. 
48

 Two forms of smart working are very likely to coexist today: typical smart working regulated by law and atypical 

smart working that does not fall within the regulatory framework. The introduction of the law no. 81/2017 did not affect 

the possibility of signing smart working agreements in "atypical" methods. 
49 M. Peruzzi, op. cit., p. 18. 
50

 A. Maresca, op. cit., p. 2. 
51

 Should the necessary contents of the "smart" pact not be explicitly identified by the private autonomy, in my opinion, 

the latter would be void as it was deprived of an essential part of it. 
52 A. Fenoglio, Il diritto alla disconnessione del lavoratore agile, in G. Zilio Grandi, M. Biasi (a cura di), Commentario 

breve allo statuto del lavoro autonomo e del lavoro agile, 2018, Cedam, pp. 547 ss. 
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perform the work performance in a given period of time. As a result, the employer cannot take advantage of 

the worker during the times when he or she is disconnected, as well as during resting time. 

Comma 2 of art. 19 indicates that each of the parties may withdraw, in the case of an indefinite agreement, 

with notice of no less than thirty days, extended to ninety days if the employee is a disabled worker pursuant 

to art. 1, bill no. 68/1999, or without notice in the presence of a justified reason. Furthermore, it is possible to 

withdraw before the expiry of the deadline, in the presence of a justified reason, if the smart agreement is for 

a fixed term. Once the withdrawal is made, the employment relationship does not end, however it continues 

on the basis of the pre-existing methods of performance. This reinforces the theory according to which the 

smart working agreement is not a substitute for the employment relationship
53

. 

The justified reason for withdrawal can be implemented by both parties and may concern both business and 

personal needs of the worker. Thus, the justified reason for withdrawal from the individual agreement can be 

as objective as much as subjective. Consequently, the suitable reasons to represent a justified reason for 

withdrawal can be pre-defined in the individual smart labour agreement, without necessarily defining a 

numerus clausus
54. 

 

6.The equality principle in group treatment 

 

In order to avoid penalties for smart workers, Article 20 of the law under examination introduces in 

its first subsection the principle of equality of economic and normative treatment, assuming equality 

in the duties being carried out
55

. In its second subsection it further recognizes the right to lifelong 

learning and periodic certification of competences. Obviously, it is clear from the legal obligations 

that the principle of equality of treatment is exclusively applied to smart workers that carry out the 

same duties performed by workers found inside business premises.  Article 20 specifies
56

 that the 

economic and normative treatment is parameterized to national, territorial and business collective 

agreements (former article 51 of the legislative decree no. 81/2015), which have been concluded by 

trade unions that are comparatively more represented nationally. The norm is concerned with 

economic and normative treatment “that is not lower than the one applied overall” by the collective 

agreements described in article 51 of the legislative decree 81/2015 without giving a specific 

definition of the reference quantity.   It is probably supposed to ensure that an in pejus modification 

of the collective agreement does not occur with an inferior treatment to the one expected only 

because it is in the form of smart working. There is a clear contradiction also in the introduction of 

                                                
53

 G. Santoro-Passarelli, op. cit., p. 11. 
54

 G. Proia, L’accordo individuale e le modalità di esecuzione e di cessazione della prestazione di lavoro agile, in G. 

Zilio Grandi, M. Biasi (a cura di), Commentario breve allo statuto del lavoro autonomo e del lavoro agile, 2018, 

Cedam, p. 194. 
55 It is desirable, that in the absence of workers with the same tasks, refer to workers of the same level. 
56

 D. Mezzacapo, op. cit., p. 168; L. Monterossi, Il lavoro agile: finalità, politiche di welfare e politiche retributive, in 

M. Verzaro (a cura di), Il lavoro agile nella disciplina legale collettiva ed individuale, Jovene, 2018, pp. 31-33. 
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the principle of equality of treatment, because this misleading norm includes a treatment that “is not 

lower than the one applied overall”. As a matter of fact, if the economic and normative treatment 

cannot be lower than the one applied overall, these two will surely not be the same
57

.  

 

 7.  Legal relationships, group bidding and individual deals. 

 

The above-mentioned matter has been regulated at a collective level, prior
58

 to being regulated at 

legislative level, but, at present, it is useful to understand how it fits in the regulation of the modes 

of smart working within the collective bargaining. 

In reality, the referral to collective bargaining carried out by the above law, under article 20, could 

be interpreted in a restrictive way, by attributing to the latter a function that is exclusively 

concerned with equality of economic and normative treatment of smart workers, as the regulative 

fire
59

 should be focused on the content of the individual contract.  

It is not argued that the collective autonomy could at any level of bargaining include the use of the 

smart working modality, therefore establishing the content and the modes for provision of services 

and administering regulative models for individual negotiations.  Furthermore, I believe that even in 

the event of a potential contrast between individual and collective agreements, this could still be 

resolved by referring to general principles, based on which the law identifies the competence of 

collective bargaining in the regulation of the framework of employment relationships. 

In reality collective bargaining, which has contributed to the introduction of the modes of smart 

working in the absence of a legal framework, could also extend such a regulation towards the 

modes of operation of the employer’s powers of direction, control and discipline, such that it would 

standardize some essential aspects of the organization of smart working and, by extension, the 

content of individual arrangements.  

                                                
57

 As previously provided for the administration of art. 23, c. 1, of the d. lgs. no. 276/2003, today repealed by the d. lgs. 

no. 81/2015, which established that "workers dependent on the provider are entitled to an overall economic and 

regulatory treatment not less than that of the employees of the same level of the user, for the same tasks performed". For 

a more in-depth look at the topic see A. Maresca, Apposizione del termine, successione di contratti a tempo determinato 

e nuovi limiti legali: problemi applicativi dell’art. 5, comma 4-bis e ter, d. lgs. 368/2001, in RIDL, 2008, no. 3, pp. 287 

ss. 
58

 The collective agreements have regulated a way of carrying out the employment relationship in the absence of a 

delegation, it is a matter of solving the classic theme of the relationship between law and collective agreement. On the 

relationship between law and collective agreement see F. Carinci, Una svolta fra ideologia e tecnica: continuità e 

discontinuità nel diritto del lavoro di inizio secolo, in Aa. Vv., Studi in onore di Giorgio Ghezzi, Padova, 2005, pp. 439 

ss. 
59 S. Mainardi, Il potere disciplinare e di controllo sulla prestazione del lavoratore agile, in L. Fiorillo, A. Perulli (a 

cura di), Il Jobs act del lavoro autonomo e del lavoro agile, 2018, Giappichelli, p. 216. 
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In this way a potential normative function of collective agreements towards individual agreements 

could be hypothesized, thereby limiting the extent of the legislative referral towards individual 

arrangements.  

 

8. Common grounds and differences between smart working and teleworking 
 

At this point, after having examined the fundamental aspects of smart working, it may be useful to 

understand how this new discipline differs and / or how it interacts with teleworking. 

Based on the opinion of the writer, these two circumstances are not coincident because they have 

significant sectoral differences. 

First, it is relevant to highlight the most obvious difference, namely that the discipline of smart 

working agreements expects the pact to allow individual autonomy to retain intervention spaces 

with regards to forms of executive, supervisory and disciplinary power. 

A further distinction between the two circumstances is clearly evident when we consider that smart 

working envisages that the performance has been conducted partly within the company, therefore 

distinguishing itself from teleworking, which stipulates a different organizational mode
60

.  

In teleworking, moreover, the organization of work "uses information technology", while in smart 

working
61

 the use of “technological tools for functioning on the job” is only prospective. 

Faced with a possible area of overlap due to the use of technological tools outside of company 

premises allowed in both institutions, the regulations relating to the tools must be nonetheless 

actualized before the beginning of the performance. 

The noticeable difference can be found, in my opinion, in the processing of data and processed used 

by teleworker for professional purposes, resulting from the use of technological tools, since the 

latter is "limited" to compliance with all the applicable law and business rules, dealing with 

protection of personal data. 

Unlike the smart worker who has the ability to "customize" (i.e. to regulate in the context of 

specific legal provisions) the processing of data used and processed for professional purposes 

through an individual agreement between the parties, as long as the rules of law are respected
62

.  

It is sustainable that the smart worker has margins of intervention
63

 on the discipline of data used 

and processed for professional purposes, whose discretion is always limited to compliance with 

legal limits, with changes potentially implemented in the “smart” agreement. 

                                                
60

 That is, the work performance is carried out "regularly outside the company premises". 
61 Contra M. Martone, Il lavoro agile nella l. 22 maggio 2017, no. 81: un inquadramento, in G. Zilio Grandi, M. Biasi 

(a cura di), Commentario breve allo statuto del lavoro autonomo e del lavoro agile, 2018, Cedam, p. 466. 

 
62 A further solution could lie in the intervention of collective bargaining, which could try to solve the problem 

upstream, before it actually occurs. 
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Finally, unlike smart working, which is expressly qualified by the legislator as a way of conducting 

the employment relationship, teleworking is not necessarily qualified as a form of subordinate 

work, but initially, part of the doctrine considered it to be also compatible with a modality of self-

employment
64

. 

In any case, as for the use of technological instruments outside the company premises, the 

relationship between the two institutes is represented by overlapping areas and in the intersecting 

areas there is resulting competition of disciplines which it is not always easy to extricate oneself 

from 

Favouring one or the other option has an important reflection especially on the issue of safety and 

protection against workplace accidents. 

In fact, if smart working coincided
65

 with teleworking, it would be possible to extend to the health 

and safety obligations from the second case to the first one through article 3, subsection 10, 

legislative decree no. 81/2008. Otherwise, if the coincidence between the two cases is denied, the 

prospective solution would concern the analogical application of the protections, provided that the 

interpretation takes into account the peculiarities of the smart work, which, due to the difference in 

nature, would require different health and safety obligations from the usual ones
66

. 

 

9. Conclusions 

 

Based on the reasoning herewith presented, the main distinguishing feature of smart work is: from 

the point of view of the worker, the potential to attain a good life-work balance; for the employer’s 

point of view, the potential to increase productivity and reduce rental and office costs. 

From the worker’s point of view, carrying out the work in a smart manner makes it possible, based 

on individual choice, to set flexible work hours and hence attain a better harmonisation in the 

management of work and life timelines. Both parties interested in a smart contract bear the 

responsibility to implement and develop the potentiality offered by the law. This means not only 

using it as a tool to reduce business running costs, but also to increase efficiency and productivity 

                                                                                                                                                            
63

 It is precisely in this further possibility, not provided for by the teleworker, that the "personalization" of the data used 

and processed for professional purposes is made explicit. 
64

 For example see L. Gaeta, Il telelavoro: legge e contrattazione, in GDLRI, no. 68, 1995; M. Ballistreri, Smart 

working e telelavoro in Italia, in Revista de Estudios Economicos y Empresariales, 2016, no. 28, p. 168. 
65

 G. Casiello, La sicurezza e la tutela contro gli infortuni e le malattie professionali nel lavoro agile, G. Zilio Grandi, 

M. Biasi (a cura di), Commentario breve allo statuto del lavoro autonomo e del lavoro agile, 2018, Cedam, pp. 646-

647. 
66

 A. Delogu, Obblighi di sicurezza: tutela contro gli infortuni e le malattie professionali nel lavoro agile, in M. 

Verzaro (a cura di), Il lavoro agile nella disciplina legale collettiva ed individuale, Jovene, 2018, p. 147. 
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through new internal structures made possible by the new law together with digital technology 

tools
67

.  

The innovative aspect of smart work lies upon the elimination of physical and temporal space as a 

fixed variable constrained within the business’ premises. This gives value to the autonomy of all 

parties involved.  

The landscape represents a loss of important of group dealership with regards to collective 

contracts. The latter has however been swift to anticipate the changes in legislation and adapt to 

them to the best of its scope.  

To conclude, smart work has the effect of lightening the worker’s freelancing power, regulating the 

latter through a private or collective deal as per the dynamics examined in the present text. This is 

why, in the smart work model, where place and time of the service are interpreted through a new 

perspective, private autonomy and responsibility are a required skill in order to reach the set 

objectives.  

 

 

 

                                                
67 G. Proia, op. cit., in G. Zilio Grandi, M. Biasi (a cura di), Commentario breve allo statuto del lavoro autonomo e del 

lavoro smart, 2018, Cedam, p. 178. 


